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tion is competent upon the question 
whether the killing sprang from pre- 
meditation or from sudden passion ex- 
cited by inadequate provocation ; that 
is, whether the intention to kill preceded 
the provocation or was produced by 
it: Haile v. The State, 11 Humph. 
154; Swan v. The State, 4 Id. 136; 
Jones v. The State, 29 Geo. 594 ; Rex v. 
Thomas, 7 C. & P. 820. 

But inadequate provocation for a so- 
ber man, insufficient to mitigate his act, 
will not, in and of itself, have such ef- 
fect in case of an intoxicated person. 
There are not two rules of sufficient pro- 
vocation, one for sober men, and one for 
drunken men : Keenan v. The Common- 
wealth, 44 Penn. St. 55, an excellent 
case on this point. And see State v. 
McCanto, 1 Speers 384. 

But the effect and weight of the fact 
of intoxication, as tending to show the 
absence or want of some specific intent 
or of premeditation, is solely for the 
jury. It is a matter to be considered 
by them. The court, as a matter of 
law, do not draw any conclusions from 
it either way. The fact of intoxication 
at the moment, is of course not conclu- 
sive of a want of intent or premedi- 
tation. The intent may have been 
formed before, or it may exist, notwith- 
standing the intoxication, and concur- 
rently with it. The defendant is not en- 
titled to a charge or instruction that 
intoxication will show a want of intent : 



The State Y. While, 14 Kans. 538 (1875) ; 
Smith v. The State, 4 Nev. 278 (1876) ; 
Slate v. Avery, 44 N. H. 398 (1862) ; 
Kenny v. The People, 39 N. Y. 330; 
O'Brien v. The People, 48 Barb. 280. 

But where the crime is made out from 
implied malice, such as an unprovoked 
assault and battery or murder, a mali- 
cious stabbing, or maliciously poisoning 
a horse, the malicious intent being suf- 
ficiently proved by the act itself, the 
fact of drunkenness has very little, if any 
weight, as a defence : see Nichols v. 
The Slate, 8 Ohio St. 435 (1858), a 
case of malicious stabbing ; The People 
v. Porter, 2 Parker C. C. 14, a case of 
blasphemy ; O'Hernin v. The State, 14 
Ind. 420 ; Dawson v. The State, 16 Id. 
428 ; State v. Harlow, 21 Mo. 446, a 
case of manslaughter ; Choise v. The 
State, 31 Geo. 424 ; State v. Mullen, 14 
La. Ann. 570; The State v. Gut, 13 
Minn. 343; Golden v. The State, 25 
Geo. 527 ; State v. Johnson, 41 Conn. 
577. 

And that view seems to have led to 
the decision in State v. Tatro, since the 
learned judge speaks of the evidence of 
the mode and manner of the crime as 
showing "maliee and malignity of pur- 
pose," although it is possible the last 
sentence in the reported instruction to 
the jury may not be entirely consistent 
with some of the decisions stated above. 
Edmund H. Bennett. 



Court of Errors and Appeals of New Jersey. 
HURFF v. HIRES. 

Where there is a sale of a specified quantity of goods from a mass, identical in 
kind and uniform in value, a separation of the quantity sold is not necessary to 
pass the title, where the intention of the parties that the property should pass by 
the contract of sale is clearly manifested; otherwise, where the articles composing 
the mass are of different qualities and values, making a selection, and not merely 
separation, necessary. 

The defendant bought of one H. two hundred bushels of corn out of a lot of four 
or five hundred bushels in H.'s crib-house. He inspected and approved of the corn 
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as it laid in bulk, and paid the price in cash. The arrangement between the 
defendant and H. was that the corn should be left in the crib until it was hardened, 
and then H. was to deliver it. The whole lot of corn was then levied on by the 
plaintiff as sheriff, under an execution against H. After the levy H. measured out 
and delivered two hundred bushels of it to the defendant. In trover by the sheriff : 
Held, that a charge to the jury, that the two hundred bushels the defendant bought 
not having been separated from the entire bulk, no property in it passed to the 
purchaser, and that the whole was liable to levy under the execution against H., and 
that the defendant was liable to the sheriff for the value of the two hundred bush- 
els, was erroneous. 

Hurff, the plaintiff in error, in the fall of 1873, purchased of 
one Heritage two hundred bushels of corn, out of a lot of four or 
five hundred bushels, which Heritage had in his crib-house. 

He inspected and approved of the corn before he bought it, and 
paid the cash for it immediately on the purchase. The arrange- 
ment between Hurff and Heritage was that the corn should be left 
where it was until it should get hard enough to keep well in bulk, 
and then Heritage was to deliver it. In January 1874, Hires, as 
sheriff of the county of Gloucester, by virtue of an execution 
against Heritage, levied on the entire quantity of the corn as his 
property. After the levy Heritage delivered two hundred bushels 
of the corn to the defendant, whereupon the sheriff brought trover 
against him. The defendant requested the court to instruct the 
jury that if he and Heritage, at the time of the sale of the corn, 
both meant and understood the sale to be complete, the property in 
the corn passed to defendant, and the plaintiff could not recover its 
value for his refusal to return it after it was separated and delivered 
to him by Heritage. 

This request was refused, and the court charged that notwith- 
standing Hurff bought and paid for two hundred bushels of Heri- 
tage's corn, before there was any levy upon it, yet as it appeared 
it was in bulk with other corn, and not separated at the time of 
the sale, no property in the corn passed to Hurff, but remained in 
the defendant in execution, and was bound by the levy. And that, 
therefore, the defendant was liable to the sheriff for the value of 
the corn he received by the delivery of Heritage. 

Error was assigned on the charge as given, and the refusal to 
charge as requested. The case in the Supreme Court is reported in 
17 Am. Law Reg. N. S. 11, with a note. 

D. J. Pancoast, for plaintiff in error. 

H. L. Slope, for defendant in error. 
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The opinion of the court was delivered by. 

Depde, J. — By the twentieth section of the act concerning exe- 
cutions, if any person shall purchase in good faith of a defendant 
in execution, any goods or chattels, and pay for the same, prior to 
the levy of the execution, and without notice thereof, the title of 
such purchaser shall not be divested by the fact that such execution 
had been delivered before such purchase was made : Revision 393. 
This section was passed with a view to change the common-law rule 
that goods and chattels were bound by an execution from the time 
of its teste, and to qualify the provisions of the eighteenth section 
of the same act, which gave an execution force against goods and 
chattels only from the time of its delivery to the sheriff; but it 
clearly indicates the legislative policy of protecting the rights of 
bona fide purchasers from executions against the vendor, where it 
may be done consistently with the rules of law. Delivery of the 
goods purchased is not essential to the protection of the purchaser's 
rights. 

A purcnase in good faith, without notice of the execution and 
payment of the price, prior to actual levy, are the conditions under 
which his title is good. 

The corn was purchased by Hurff, and paid for in good faith be- 
fore the execution was issued. 

It was lying in the bulk unseparated when the levy was made ; 
and after levy, was separated from the mass, and delivered by the 
vendor. The case was tried in the court below on the theory that, 
though the purchaser bought the corn and paid the price, the title 
did not pass to him because the quantity sold was not separated 
from the original bulk until after levy, and that, therefore, the 
whole still remained liable to seizure as the property of the vendor. 

If the property had remained in bulk, the quantity purchased 
never having been separated from the mass, the purchaser might 
not have been able to maintain replevin, for the reason that in 
replevin the plaintiff must be the owner of the specific chattels he 
sues for, and must describe them in his writ : Scudder v. Warsler, 
11 Cush. 573. But that does not solve the question involved in 
this case. May not a party who has bought and paid for a specified 
quantity or number of articles from a larger mass, identical in kind 
and uniform in value, maintain trover against a third person who 
converts the whole, or defend in trover brought by an officer levy- 
ing on the whole as the property of the vendor, when a separation 
of the quantity he was entitled to under his purchase has been 
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made after levy, and possession thereof has been delivered to 
him ? 

It is the general rule that the property in goods and chattels 
passes under the contract of sale according to the intention of the 
parties. The difficulty in the application of this rule is in de- 
termining under what circumstances the parties shall be considered 
as having evinced an intention that property in the subject-matter 
of sale should pass from the vendor to the purchaser. The cases 
on this subject are quite numerous, and are not harmonious. 

Those -which have been decided on the peculiar language of the 
Statute of Frauds have held a very stringent rule. Where the 
right of an unpaid vendor to retain the goods is involved, courts have 
laid hold of slight circumstances to retain in him the property until 
the purchase-money be paid: Hansen v. Meyer, 6 East 614; 
Wallace v. Breeds, 13 Id. 522 ; Shipley v. Davis, 5 Taunt. 617 ; 
Busk v. Davis, 2 M. & S. 397 ; Swanwick v. Southern, 9 A. & E. 
901 ; Groalts v. Bose, 17 C. B. 229. Another class of cases are 
those in which the contract is to supply goods of a particular 
description, which would be fulfilled by furnishing any goods of 
the quality and kind agreed to be furnished : Austin v. Craver, 4 
Taunt. 644 ; Wait v. Baker, 2 Exch. 1. There is still another 
class of cases where the sale is completed in all respects, except 
that the bulk from which the property purchased is to be separated, 
is not identical in kind or uniform in value, and some advantage 
may be derived from the privilege of selection : Tooke v. Marsh, 
51 N. Y. 288. The question whether the property has passed under 
a contract of sale, has generally arisen where the right of an unpaid 
vendor is in the issue. Payment of the price is so essential an 
ingredient of a sale that neither in law nor in morals is the buyer 
entitled to have the goods until he pays for them. The lien of the 
vendor is waived where payment is to be made at a future day, or 
there has been a delivery actual, and in some cases merely con- 
structive ; hence the inclination of the courts to hold on slight cir- 
cumstances that the contract is so incomplete that a transfer of 
title was not intended, where the delivery is constructive only, 
and the insolvency of the buyer has intervened with the contract 
price unpaid. Prominent also among the cases in the same direc- 
tion are those in which the right of the purchaser to object to the 
quality of the article, which is the subject-matter of the contract 
of sale, is involved. Here, also, there is an inclination to hold the 
title to be in obeyance of any well-grounded objection to quality is 
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apparent. A contract for the delivery of goods merely of a par- 
ticular description is necessarily executory ; and where it relates to 
a certain quantity from a large bulk, not uniform in quality or 
value, the transaction is so incomplete that until selection, and not 
mere separation, is made, the rights of the parties respectively are 
undefined. In cases like those mentioned, it is considered for sub- 
stantial reasons that the title does not pass immediately upon the 
terms of the contract being agreed on; not that these cases create 
exceptions to the rule that the property will pass by the contract, 
if such be the intention of the parties ; but the circumstances are 
such and of such weight that it is presumed that it was not the 
intention of the parties that the sale should be complete. 

The case under review is distinguished by marked peculiarities from 
those embraced in the foregoing classification. The contract of sale 
was not obnoxious to the Statute of Frauds ; the price was paid, 
and consequently no right of a vendor to have the unpaid purchase- 
money existed ; nothing remained to be ascertained or adjusted to 
determine what the rights of the parties were ; the property had 
been inspected and approved ; it was left with the vendor for the 
purchaser's convenience ; and the mass from which quantity alone 
was to be separated was identical in kind and uniform in value, so 
that the privilege of selection would not confer any advantage upon 
either party. Nothing was left undone by the parties except mea- 
suring out the quantity purchased from any part of the whole bulk 
— a ministerial act, which might be done by either party, or by any 
stranger, as well as by the parties themselves. 

The tendency of the modern decisions is to give effect to con- 
tracts of sale according to the intention of the parties to a greater 
extent than is found in the older cases, and to engraft upon the 
rule, that the property passes by the contract of sale if such be the 
intention, fewer exceptions, and those only which are founded on 
substantial considerations affecting the interests of parties. 

At one time it was held that under an agreement to purchase an 
entire bulk, at a specified price, the property did not pass if the 
whole amount of the purchase-money depended upon an ascertain- 
ment by weight or measurement subsequently to be made : Hanson 
v. Meyer, 6 East 614. This decision was made in favor of an un- 
paid vendor, and was afterwards distinguished on the ground that 
the weighing was to be done by the seller, and it was held that the 
property would pass if such was the intention of parties, though 
something was to be done, such as weighing, measuring or testing 
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the goods, to ascertain the contract price, if what remained to be 
done was to be done by the buyer : Turley v. Bates, 2 H. & C. 
200. This distinction was adopted in Boswell v. Green, 1 Dutcher 
391. Still later the English courts entirely repudiated this dis- 
tinction, and held, in cases where the weighing was to be done by 
the seller, the property would pass, though the ultimate contract 
price was to be ascertained by a subsequent weighing, if the parties 
so intended; and Cockbuen, C. J., in his opinion, said that "it 
is equally clear, that in point of principle, and in point of common 
sense, there is nothing to prevent a man from passing the property 
to the thing he proposes to sell, and the buyer proposes to buy, 
although the price may remain to be ascertained afterwards:" Mar- 
tineau v. Kitching, L. R. 7 Q. B. 486 ; Castle v. Plat/ford, L. R. 
7 Exch. 98. It may now be considered as the law of the English 
courts that where the contract price has been paid or advances 
made on it the property will pass to the buyer, according to the in- 
tention of the parties, although something remains to be done by 
the seller to complete the goods in conformity with the contract, be- 
fore they are ready to be delivered : Young v. Matthews, L. R. 2 
C. P. 127; Langtonv. Waring, 18 C. B. N. S. 315. 

That the parties contemplated the corn should be measured be- 
fore it left the vendor's possession will not of itself prevent the pro- 
perty passing. Nor will the fact that the vendor was required to 
deliver it when the time for delivery arrived, accomplish that result. 
Where the goods sold have been selected and designated, and the 
price paid, the property will pass by the contract of sale, though it 
was one of the terms of the contract that the vendor should trans- 
port them to a place named for delivery : Terry v. Wheeler, 25 
N. Y. 520. The case, therefore, must stand exclusively on the 
fact that no separation of the quantity sold had been made from 
the entire bulk before the execution was levied; and the question 
is whether there is a rule of law requiring, under the circumstances 
of this case, a separation of the quantity sold from the larger bulk 
before title will pass to the purchaser, so positive in its sanction as 
to overrule the intention of the parties. 

It is undoubtedly the doctrine of the English courts that where 
there is a bargain for a certain quantity ex a greater quantity, and 
there is a power of selection in the vendor to deliver which he 
thinks fit, there the right to them does not pass to the vendee until 
the vendor has made his selection: per Bayley, J., Gillett v. Hill, 
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2 C. & M. 530. This doctrine is founded on correct principles 
where the gross bulk is variable in kind or quality, and the selec- 
tion from it of that part which shall be delivered is of benefit to 
the vendor. It has been applied to a sale of a specified quantity 
from a larger bulk of uniform kind and value, where the purchaser 
had seen the goods in bulk and approved of it : Aldridge v. John- 
son, 7 E. & B. 885. 

In my judgment this principle should not be applied where the 
bulk from which the quantity purchased is to be separated is uni- 
form in kind and quality, and has been approved by the purchaser, 
and the full contract price has been paid. 

There is a clear and well-settled legal distinction between the 
individual rights of several parties in goods of uniform kind and 
quality, and in those in which there is no uniformity in these 
respects. It is recognised in cases of a co-tenancy of personal 
property readily divisible by weight or measurement into portions 
absolutely alike in quality and value. In such cases either tenant 
may take his proper proportion, and it will be regarded as a proper 
severance so long as he does not take more than his share ; but the 
rule is otherwise in case of property not severable in this manner ; 
in that event the partition must be by agreement, or proceedings in 
equity : Tripp v. Riley, 15 Barb. 333 ; Ohannon v. Lusk, 2 Lan- 
sing 211 ; (Mark v. Griffith, 24 N. Y. 595 ; Freeman on Co-tenancy, 
§ 252; 6 Am. Law. Rev. 458. It is also recognised in cases of the 
intermingling of the goods of several owners where the whole is 
undistinguishable in quality and value. In Jackson v. Anderson, 
4 Taunt. 24, one F. at Buenos Ayres consigned to L. & Co. a 
barrel containing 4718 Spanish dollars, and advised the plaintiff 
that 1969 of them were designed for him as a remittance of the 
net proceeds of sales made by him on plaintiff's account. 

L. & Co. assigned the bill of lading to the defendants, who re- 
ceived the whole value of the $4718, and carried it to the credit 
of L. & Co. In an action of trover the plaintiff was allowed 
to recover. No separation was ever made of the $1969 which 
the plaintiff should have received, and consequently there was 
no individualization of the specific dollars he was entitled to. It 
was contended by the defendants that no separation having been 
made of the $1969 to enable the plaintiff to designate them as his 
property, trover was not maintainable. The objection was over- 
ruled, and Mansfield, C. J., said, "It appears that no separation 
was ever made from the whole quantity of $1969 belonging to the 
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plaintiff, and an objection has been taken on that ground against 
the form of action ; but we think there is no difficulty on that 
point; the defendant has disposed of all the dollars ; consequently, 
he has disposed of those which belonged to the plaintiff; and as 
all are of the same value it cannot be a question what particular 
dollars were his ; * * * one has a right to a certain number, and 
the other to the rest ; if a man keeps all, and has no right to a 
part, the action lies for that part which he wrongfully detains." 

In Gardner v. Dutch, 9 Mass. 427, the plaintiff, in the adjust- 
ment of the accounts of a voyage performed for W. & R. in the 
schooner Liberty, became entitled to 76 bags of coffee lying in a 
lot of bags, and not distinguished by marks, or in any manner 
separated from the others. As against an officer levying on the 
whole by virtue of an attachment against W. & R., the plaintiff 
was allowed to maintain replevin for his part, the court saying, 
"though the bags belonging to him had no distinguishing marks, 
he might have taken the number of bags, and the quantity of 
coffee, to which he was entitled by his own selection, while they 
remained in the hands of W. & R. , and the defendant as a deputy 
sheriff could not change the rights of third parties." 

There are authorities of great weight that apply this doctrine to 
contracts of sale. In Whitehouse v. Frost, 12 East 614, the de- 
fendants, Dutton and Bancroft, were the owners of forty tons of oil 
in the oil-house at Liverpool, of which they held the key. They 
sold ten of the forty tons to Frost, who in turn sold the same to 
Townshend, who afterwards became bankrupt, and the plaintiffs were 
his assignees. The oil, at the time of the purchase by Townshend, 
and when he became bankrupt, was lying in the cistern, mixed with 
the other oil. The plaintiffs were nevertheless held entitled to main- 
tain trover, though the oil had never been separated from the quan- 
tity in the cistern. In Woodley v. Coventry, 2 H. & C. 164, one 
Clarke had purchased of defendants, who were corn factors, 350 bar- 
rels of flour of specifid brands, and received from them a delivery or- 
der. Clarke sold 348 barrels to the plaintiffs, and gave them a deliv- 
ery order, which was accepted by the defendants. The defendants 
having afterwards refused to make delivery, the plaintiffs brought 
trover. The defendants had in their warehouse a much larger 
quantity of flour of the specified brands, and there had been no 
separation or appropriation of any particular barrels to Clarke. It 
was objected on behalf of the defendants, that as there had been 
no appropriation of any specific barrels of flour, no property 
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passed from the defendants to Clarke, and, therefore, he could con- 
vey no property to the plaintiffs. The objection was overruled, 
and the plaintiffs had a verdict. In Grillett v. Hill, 2 C. & M. 530, 
the defendant, a wharfinger, accepted an order made by one of 
their customers, in favor of the plaintiffs, for twenty sacks of Hour. 
In trover it was contended that no specific sacks having been 
selected and appropriated by the defendants, no property vested in 
the vendee, and trover was not maintainable. The court held the 
action was well brought. In Knights v. Wiffin, Law Rep. 5 Q. B. 660, 
the defendant having a quantity of barley in sacks lying in his gran- 
ary, sold eighty quarters to M. No particular sacks were appropri- 
ated to M., but the barley remained at the granary, subject to his 
orders. M. sold sixty quarters to the plaintiff, who paid for them, 
and received a delivery order, which was presented and accepted 
by the defendant. On refusal by the defendant to deliver the sixty 
quarters, the plaintiff was allowed to recover their value in trover. 
In Farmaloe v. Bain, 1 C. P. Div. 445, the defendants sold 
B. & Co. one hundred tons of zinc, to be taken from a quantity 
defendants had on their wharf. The plaintiffs bought of B. & Co. 
and paid for fifty tons of the zinc. No separation was made of 
either the one hundred tons originally purchased by B. & Co., or 
of the fifty tons bought by the plaintiffs. The action was in trover 
and detinue for fifty tons of zinc, and no point was made by counsel 
or court that a separation of the goods sued for had not been made 
from the gross bulk. The case resulted in favor of the defendants 
on the ground that they were unpaid vendors, and that they did not 
intend to part with their property without payment for it. 

These cases cited, it is true, were against defendants who were 
treated as mere custodians of the property, and the right to main- 
tain the action was put on the ground of estoppel. The English 
courts make a distinction between this class of cases and actions 
directly between the vendor and purchaser. But manifestly this 
distinction is in semblance only, and not in substance. 

In each of the cases above cited, except Gillett v. Hill, the de- 
fendant was the original vendor, and no separation of the goods 
had been made as between him and his vendee, and the acceptance 
of a delivery order created no other contract than that in force 
between him and his vendee to hold for the benefit of the sub- 
vendee a certain designated quantity of goods. Acceptance of the 
delivery order might estop a defendant from denying that he had 
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that quantity of goods in his custody, subject to the order of the 
person signing the delivery order. But if there be a rule of law 
which overrules the intentions of parties, and forbids property pass- 
ing under a contract of sale, unless the quantity sold be separated 
from the larger mass, it is difficult to perceive why it should not 
produce the same result between the original vendor and the holder 
of a delivery order, who in virtue thereof succeeds only to the 
rights of the original vendee, as it would between the parties to 
the original contract of sale. 

Nor will the fact that a defendant stands in the position of being 
regarded as a mere custodian of the property, materially alter the 
situation of the parties ; for it is well settled that a vendor may 
become the bailee of his vendee, and the custodian, for his benefit, 
of the property sold, if the parties so intend : Marvin v. WalUs, 
6 E. & B. 726 ; Beaumont v. Brengeri, 5 C. B. 301 ; Castle v. 
Swarder, 6 H. & N. 828. 

While the English courts adhere to the rule that, as between 
vendor and purchaser, separation of the quantity sold from a larger 
bulk, identical in kind and quality, is necessary, before the title 
will pass, how slight and unimportant a circumstance will take the 
transaction out of the operation of the rule is shown by Aldridge 
v. Johnson, supra. 

There the plaintiff bought of one K. one hundred out of two 
hundred quarters of barley, which plaintiff had seen in bulk and 
approved, and he paid part of the price. It was agreed that the 
plaintiff should send sacks for the barley, and that K. should fill the 
sacks, and take them to a railway station to be forwarded to the plain- 
tiff. The plaintiff sent sacks only for part of the barley ; K. filled 
these, but did not deliver them ; and in a few days ho turned the 
barley out of the sacks, on the heap from which it was taken, so 
as to be undistinguishable from the rest of the heap, and became 
bankrupt. The plaintiff tendered to the assignee in bankruptcy 
the balance of the purchase-money, and demanded the two hun- 
dred quarters of barley, and, on a refusal to deliver them, sued 
him in trover. It was held that he was entitled to recover for the 
portion put in the sacks by K., but for the residue he was without 
remedy. It did not appear in the case that the plaintiff, in fact, 
knew that a portion of the barley had been put in the sacks, and 
therefore he could not actually have assented to the selection that 
was made ; and the assent of the vendee to the specific appropri- 
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ation was regarded, in Campbell v. Mersey Bocks, 14 C. B. N. S. 
412, as necessary, when such an appropriation is needed to trans- 
fer the title. Furthermore, when the demand was made on the 
assignee in bankruptcy, which laid the foundation for the action, 
the barley lay in the heap, and the part K. had put in the sacks 
was not distinguishable from the rest. If, therefore, the defendant 
had complied with the demand so far as the court held that he 
should have complied, he could only have done so by separating 
from the heap as much in quantity as the bankrupt had measured 
up — a process he could have as readily performed in relation to the 
full quantity of the barley covered by the contract. A comparison 
of the facts in evidence with the result that was reached, will 
show that the rights of the parties were disposed of upon a mere 
formality. 

In the American courts, the cases on this subject are quite con- 
flicting. Many of them are cited and examined by Mr. Holmes, 
in his notes to 2 Kent (12th ed.) 492, 590, and more particularly 
in his article in 6 Am. Law Rev. 450. 

In Virginia, New York, Connecticut and Maine, the courts have 
held the broad doctrine, without qualification, that on a contract of 
sale of a certain quantity, from a larger bulk, uniform in kind and 
quality, the property will pass, though there be no separation of 
the quantity sold, if such be the intention of parties, and that no 
rule of law will overrule such intention, if it be otherwise clearly 
expressed : Pheasants v. Pendleton, 6 Rand. 473 ; Kimberly v. 
Patchin, 19 N. Y. 330 ; Bussd v. Carrington, 42 N. Y. 118 ; 
Chapman v. Shephard, 39 Conn. 413; Waldron v. Chase, 37 
Maine 414. 

Kimberly v. Patchin is a leading case. It was there held, that 
upon a sale of a specified quantity of grain, the separation from a 
mass, indistinguishable in quality or value, in which it was included, 
was not necessary to pass the title, when the intention to do so 
was clearly manifested. But it is otherwise when the articles 
composing the mass are of different qualities and values, making 
not merely separation, but selection necessary : Chapman v. 
Shephard. 

In Waldron v. Chase it was decided that where the owner of a 
large quantity of corn in bulk, sold a certain number of bushels, 
and received his pay, and the vendee took part away with him, the 
property in all the corn vested in the vendee, although it was not 
measured or separated from the heap. 
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This case was not overruled by Morrison v. Dwigley, 63 Maine 
533, but was distinguished on the ground that in the latter case 
the vendor had not received his pay, and it was not to be presumed 
that he intended to part -with his title without payment of the con- 
tract price. 

The ddctrine held in these cases, it seems to me, is founded on 
good sense and correct legal principles. The rule that the pro- 
perty in goods will pass by the contract of sale, if such be the in- 
tention of the parties, is of the utmost importance in the transac- 
tion of the business of the country, and it ought not to be qualified 
by exceptions and restrictions which do not arise from the substan- 
tial interests of the parties. 

In this case the sale in all material respects was complete. 

The corn had been inspected and approved, and the price agreed 
on and paid. All these things had been done before the levy of 
the execution. The property had been left with the vendor for 
the purchaser's convenience. 

Nothing was left undone but measuring out the designated quantity 
from a bulk identical in kind and value, and a delivery to the 
vendee. That was done after the levy, and before suit brought ; 
and there is no pretence that it was unfairly done. 

The defendant by his purchase and the payment of the price, 
acquired equitable rights that ought, if possible, to be protected ; 
and it is the policy of the law to protect interests acquired for a 
valuable consideration in good faith against the claims of execution 
creditors. In trover property is involved only so far as determines 
the form of the action and the damages recoverable. The defence 
was a meritorious one, and no legal principle is in the way of per- 
mitting it to be made, if in fact the parties intended that the pro- 
perty should pass. 

That question should have been submitted to the jury, and for 
that reason the judgment should be reversed. 

The question raised by the principal be an important decision upon a most 

case is so squarely met by the New Jer- important question under the contract 

sey Court of Errors, in the learned opin- of sale. 

ion above given, that, for the present, The question, reduced to its simplest 
it must cease to be regarded as a ques- form, is this : When a specified quantity, 
tion in that state. Whether other courts ex a bulk of uniform kind and value, 
shall, in their wisdom, affirm it or dis- is sold, and paid for and left by the pur- 
sent from it, they will not fail to notice chaser, undistinguished from the bulk in 
it; and thus, in "any view, it is likely to the seller's possession, who afterwards 
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separates the part sold from the bulk, 
does the title to the part pass to the 
buyer at the time of the sale and pay- 
ment, or at the time of its separation 
from the bulk ? 

The principal case decides that, un- 
der circumstances such as these, sepa- 
ration of the specified quantity sold is 
not necessary to pass title, which passes 
at the time of sale and payment, and 
while the part is undistinguished from 
the bulk, if such were the intention of 
the parties. The opinion of the court, 
delivered by Dbpob, J., is an able de- 
fence of this conclusion. 

The line of reasoning pursued by the 
Court of Errors, in arriving at this con- 
clusion, is briefly this : It is a principle 
of law that, in sales of chattels, title 
passes according to the intention of the 
parties to the contract of sale. Inten- 
tion is a matter for the jury to infer from 
the facts of each case. Facts going to 
show intention should be left to the jury, 
unless some rule of law warrants with- 
holding them. Where the subject of sale 
is part of a uniform bulk, from which it 
is in nowise distinguished, title to the 
part sold would, under the principles 
just stated, pass according to the inten- 
tion of the parties ; and facts going to 
show intention should be submitted to 
the jury, unless there be a rule of law 
applying to this class of cases to take 
them out of the operation of this prin- 
ciple. There is a rule of law, that where 
a part is sold out of a bulk, separation 
or some appropriation of the part to the 
contract is necessary, before title to the 
part passes to the buyer. It is the opin- 
ion of this court, however, that this rule 
should apply where selection is of benefit 
to the buyer or seller; but where the 
bulk is uniform, it is the judgment of 
this court that this rule of law, which 
requires severance, should not and does 
not apply. Hence, in the present case, 
this rule not applying, there is nothing 
in the way to prevent the passage of 
title in the part sold before it is distin- 



guished from the bulk, if the parties to 
the sale so intended. The inspection 
and approval of the bulk and the pay- 
ment of the price, in this case, are cir- 
cumstances from which a jury might 
have inferred an intention to pass title 
before separation of the part from the 
bulk, which by agreement was post- 
poned. If the jury found such inten- 
tion, there is no rule of law to prevent 
title passing to the purchaser while the 
subject of sale is undistinguished from 
the bulk in the possession of the seller, 
and a levy made on the bulk would not 
bind the part so sold. Hence, as there 
were facts in this case from which a 
jury might have inferred an intention 
to pass title, and as there is no legal rule 
in the way of permitting it which the 
intention of the parties would not over- 
ride, the courts below erred in holding 
that the facts going to prove intention 
should not be submitted to the jury. 

The Supreme Court had, upon the 
same state of the case, and with the 
same legal propositions before it, reached 
an exactly opposite conclusion. The 
opinion of this latter court was delivered 
by Scdbdek, J., and reported in full in 
this journal for January 1878. 

The line of reasoning pursued by 
the Supreme Court was this : It is a 
principle of law that in sales of chattels 
title passes according to the intention 
of the parties. The facts from which 
such intention may be inferred should 
in all cases be given to the jury, unless 
there be a rule of law, which, upon the 
admitted facts, applies to a given case, 
to take it out of the operation of this 
principle of interest. In sales of a 
part out of a bulk, there is such a rule 
of law. The rule is, that where there 
is a sale of a specified quantity ex a 
bulk, title to the part sold does not pass 
to the buyer until some appropriation 
of the part to the contract has been 
made. This rule is, in its nature and 
operation, superior to and irrespective 
of the intention of the parties. From 
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admitted facts, this case comes within 
this rule : hence, as the intention of the 
parties could in no wise affect the opera- 
tion of this rule, the court below did 
not err in withholding from the jury, 
facts as to intention. 

From a comparison of these two 
opinions, as well as from the cases 
cited, it is apparent that the question 
turns upon the nature of this rule of 
law, of which such diverse views are 
held. This rule, which we shall for 
brevity's sake, call the Rule of As- 
certainment, may be broadly stated to 
be, that in sales of a part ex a bulk, 
title does not pass until the part has 
been ascertained, i. e. reduced to cer- 
tainty. 

The opinions agree; that the whole 
difficulty, in the principal case, arises 
from the collision, which occurs between 
the operation of this rule and the appli- 
cation of the principle, that title passes 
according to the intention of the par- 
ties, which we may call the principle 
of intent. The diametrically op- 
posite conclusions reached by the two 
courts, result from the opposite views 
held of the nature of this rule of ascer- 
tainment. 

The Supreme Court regard this rule 
as an outgrowth and expression of 
those fundamental laws upon which the 
contract of sale is based. Hence, to be 
in its nature superior to and in its oper- 
ation irrespective of the intention of the 
parties. The Court of Errors, on the 
other hand, regard it as a mere artifi- 
cial rule of law, which a progressive 
court should lay aside when commer- 
cial convenience or substantial justice 
may, in the opinion of the court, re- 
quire it. The question then, is prac- 
tically reduced to this inquiry, viz., 
what is the nature of this rule of 
ascertainment 1 

In considering this question, it will 
be necessary to recur for a moment to 
the fundamental principles of the exe- 
cuted contract of sale, the essential prin- 



ciples of which are contained in Black- 
stone's definition, that "sale is a trans- 
ferring of goods for money," and its 
most primitive illustration would be a 
seller with an article in his hand, and a 
buyer with the price in hi3, simulta- 
neously exchanging the one for the 
other, in which ideal sale property and 
possession never part company, and de- 
livery is contemporaneous with the exe- 
cution of the contract. However un- 
suitcd this to commercial convenience, 
it is the true form of the executed con- 
tract of sale. Nor are the essential fea- 
tures of this normal sale ever departed 
from, in contemplation of law. One 
of these essential features is the execu- 
tion of the sale by handing the article 
to the buyer. From the significance of 
this act the doctrine of delivery arises, 
and to it wc may trace the rule of law 
now under consideration. 

In this normal sale, the seller hands 
the article to the buyer. Thus it will 
be noticed, the subject of sale is ascer- 
tained before property passed ; for the 
handing is per se an ascertainment or 
reduction to certainty. If he hold out 
two articles, and either he or the buyer 
select one, the subject of sale would thus 
have been ascertained before property 
passed. It is equally evident that no 
specific title to cither article could pass 
until there had been a selection, or at 
least a unanimity as to what article it 
was that constituted the subject of sale. 
Not only because mutual intention, with- 
out unanimity, is a flat contradiction, 
but also, because delivery is that which 
executes the sale ; and this selection, 
mental though it be, is a necessary pre- 
liminary to any method of delivery. 
For delivery is a twofold conception, 
it is a selection and a physical transfer 
of the thing selected. And any means 
by which this selection or unanimity 
could be either attained or communi- 
cated, whether by word, look, act or even 
thought of the mind directed to a spe- 
cific article would amount to a selection 
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or appropriation of that article, upon 
which the physical transfer could oper- 
ate. It is an aphorism that we can do 
no determinate act without its appropri- 
ate antecedent mental condition. Hence, 
by a law fundamental in the nature of 
things, selection must precede the deli- 
very of the thing selected, and that is all 
the rule of ascertainment requires ; a 
rule not altered, that we can see, by the 
fact that the selection is to be made from 
a bulk uniform in kind and value. It 
is evident then that a sale in order to 
be executed by delivery must have, as 
an essential feature, this selection of the 
thing to be delivered ; must, in other 
words, conform to the rule under con- 
sideration, because this rule is in its na- 
ture and reason based on fundamental 
laws as unvarying in their application 
as the law of gravitation. 

But it may be said, that while the rule 
thus applies in cases where title passes 
by actual delivery, to necessitate this as- 
certainment of the exact subject of sale, 
that " constructive delivery" is a legal 
substitute for this, and does not require 
the same degree of certainty. A substi- 
tute of what ? Constructive delivery is 
the substitution of a symbolical act for 
the physical act of transfer of possession 
under the contract of sale, and as a sub- 
stitute it must take the place of its princi- 
pal, viz. : of the physical transfer of pos- 
session. But the delivery which passes 
title consists, as we have seen, of a se- 
lection and a physical transfer of the 
thing selected. If now we put the sym- 
bolic act in the place of the physical act, 
we shall have a selection and a sym- 
bolic act. The substitution in nowise 
waives the selection, which is prelimi- 
nary and independent of the method of 
transfer. Transfer of title by construc- 
tive delivery then in no view obviates the 
necessity of the selection upon which 
the transfer is predicated, which is, in 
the nature of things, just as essential a 
preliminary in the one case as in the 
other. The legal permission extending 



no further than the substitution of a 
method of manifesting, by symbolic act, 
a unanimity or selection previously 
reached. This selection is not the re- 
sult of either the physical or of the sym- 
bolic act, but is attained by that select- 
ive process which enters of necessity 
into any method of delivery, actual or 
constructive, real or symbolic, to all 
modes of executing the contract of sale 
— to every method by which, in contem- 
plation of law, title passes. 

The conclusion, then, to which these 
elementary considerations would seem 
to point, is, that the view of this rule 
held by the courts below was not with- 
out a certain foundation in law and 
reason, namely, that the nature of this 
rule is such, that no sale can be exe- 
cuted, so as to pass title to the subject 
of sale, unless there be either a phys- 
ical transfer of the subject of sale, or 
a legal substitute to the same intent, 
either of which methods is equally and 
necessarily predicated upon a selection 
or unanimity as to the subject of sale, 
which is all that the rule, in its essen- 
tial nature, requires. 

If, now, the subject of sale be " a spe- 
cified quantity, ex a bulk, uniform in 
kind and value," that circumstance can 
have no influence upon the operation 
of a law of this nature, of a law which 
has no reference to kind, or value, or 
to any attribute of the subject of sale, 
but regards solely the fundamental doc- 
trine that the selection, upon which the 
passage of title is based, must, by a law 
of mind, necessarily precede the passage 
of title. If such be the nature of this 
rule, the position of the Supreme Court 
below, that the intentions of the parties 
could not prevail against it, is evidently 
a logical sequence, the transfer of title 
being a matter of law, not a matter of 
contract. Contracts can only form per- 
sonal obligations between the contract- 
ing parties. Law executes all contracts. 
The contract cannot, of itself, produce 
this effect ; still less is it the part of any 
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contract to dictate what, for its pur- 
poses, shall be a transfer of title, in op- 
position to legal rules, or in disregard 
of legal requirements. 

To argue that, because intention makes 
the contract, therefore it makes the exe- 
cuted contract, is clearly sophistical — 
is adding a value to one side only of 
an equation. Add to both sides, and no 
one can dispute the result, viz., that 
intention plus legal manifestation makes 
an executed contract ; but in this legal 
manifestation, which executes the con- 
trace, is involved, as we have seen, the 
idea of the selection or ascertainment 
of the subject of sale ; for how can 
parties legally manifest a mutual in- 
tention, which admittedly lacks una- 
nimity on so vital a point as the very 
subject-matter of the contract ? 

Having now considered the nature 
and operation of this rule as held by the 
court below, we shall cite those autho- 
rities decided under it and which will 
be found to support the view taken. 
The rule, it will be borne in mind, is 
that where a specified quantity of goods 
out of a bulk is sold, the sale is incom- 
plete and title does not pass until the 
part sold is identified or appropriated to 
the contract. 

The rule is substantially agreed upon 
by civilians and common lawyers: Pic- 
ot's Com. des Inst. Livre III. , tit. 23, sec. 
3 ; Digest 18, 1 ; Pothier Trait du con- 
trat de vente, p. 4, n. 308 ; Code Na- 
poleon, No. 1585 ; 2 Kent's Com. 496 ; 
Hilliard on Sales 135, sect. 1-5 ; Ben- 
jamin on Sales 304, s. 352, et seg. ; 
Story on Sales 328, sect. 296, et seq. ; 
Blackburn on Sales 20 ; 1 Parsons on 
Contracts 440, et seg. 

Luke xiv., 19, "I have bought five 
yoke of oxen and I go to prove them." 
loKtfiaaai (the word translated " prove"), 
means an approval or acceptance based 
on examination. A curious instance 
showing at once the prevalence of the 
rule and the importance attached to it, 
for the excuse is practically, "I have 



bought the oxen but until I select them 

I get no title to them." 

It is customary to divide the cases into 
1 , those which support the rule, and 2, 
those which are antagonistic to it ; and 
these two classes are generally regarded 
as being directly conflicting. If, how- 
ever, the nature and operation of the 
rule be as we have considered it, these 
two classes of decisions may be recon- 
ciled without violence to any essential 
requirement of the law, and the cases 
spoken of as conflicting by the court of 
error be reduced to something very like 
harmony. 

The first class is composed of those 
cases which hold the straight doctrine 
that under the rule title to the part does 
not pass until the part has been reduced 
to certainty. This class should be sub- 
divided into those in which this point is 
ruled without any foreign or incidental 
circumstances ; and those in which such 
elements are introduced. The former 
speak no uncertain sound and need only 
to be cited, such are : Repelye v. Mackie, 
(1824) 6 Co wen 250 ; Downer v. Thomp- 
son (1841), 2 Hill 137 ; White v. Wilks, 
(1813) 5 Taunt. 176; Austin v. Craven, 
4 Id. 644.; Scudder v. Worster, 11 Cush. 
575; Aldridge v. Johnston, (1857) 7 E. 
& B. 885 ; Langton v. Biggins, 4 
Hurlst. & N. 402 ; Keeler v. Goodwin, 
(1873) 111 Mass. 490; Haldeman v. 
Duncan, (1865) 1 P. P. Smith 6; 
Morrison v. Dinghy, (1874) 63 Me. 
553; Hutchinson v. Hunter (1847), 7 
Barr 140; Golder v. Ogden, 15 Penna. 
St, (3 Harris) 528 ; Waldo v. Beecher, 

II Ired. 609 ; Merrill v. Hunnewell, 13 
Pick. 213 ; Hires v. Hurff, 39 N. J. 4. 

The other division of those cases which 
support the rule comprises those in which 
the determination of price, kind or qual- 
ity is incidental to the main point of the 
case. As the determination of these 
incidents is often a condition precedent 
to the execution of ordinary sales, it 
has been contended that these cases were 
not controlled strictly by the rule, 
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but by principles drawn from and 
equally applicable to sales of the 
entirety. An examination of the cases 
themselves, however, will not fail to 
show that in them the real question was 
not whether title passed before the 
price, &c, were determined, but whether 
it passed at all ; the ascertainment of 
the part being not as a mere basis for 
the determination of the price, &c, but 
for the essential object of reaching that 
unanimity as to the subject of sale re- 
quired by the rule. Such cases are : 
Simmons v. Swift, B. & C. 857 (1826) ; 
Hanson v. Meyer, 6 East 614 (1805) ; 
Zaguryv. Furnell, 2 Camp. 240 (1810) ; 
Ward v. Shaw, 7 Wend. 404 (1831) ; 
Fitch v. Lozee, 15 Id. 221 (1836) ; 
Wood v. McGee, 7 Ohio 467 (1836) ; 
Rugg v. Minett, 11 East 209 (1809) ; 
Wallace v. Breeds, 13 Id. 522 ; Gillett 
v. Hill, 2 C. & M. 530 ; Foot v. Marsh, 
51 N. Y. 288 (1873) ; Bush v. Davis, 2 
M. & Selw. 398 (1814) ; Shipley v. Da- 
vis, 5 Taunt. 617 (1814) ; Thompson v. 
Conover, 31 N.J. 466 (1865); Logan 
v. he Mesurier, 6 Moore Priv. C. Cases 
116. 

We may take this last case as a type 
of this class. Logan v. Le Mesurier 
was a case in which the buyer bought 
and paid for a raft of lumber, measur- 
ing " fifty thousand feet, more or less," 
with an agreement that, should it turn 
out more, the excess was to be paid for 
at 9|d. per foot. The raft was shipped, 
and totally destroyed. The question 
was, had title passed ? The Court of 
Queen's Bench, at Montreal, decided 
that it had ; but the Court of Appeals 
for Lower Canada reversed this judg- 
ment, and decided that title had not 
passed. The seller appealed to her Ma- 
jesty in Council, where the decision of 
the Court of Appeals was affirmed by 
Lord Bbougham, after an exhaustive 
review of principles and authorities. 

The second class is composed of those 
cases in which title was considered to 
have passed to the buyer before actual 
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separation of the part from the bulk. 
These are the cases spoken of as an- 
tagonistic to the rule of ascertainment, 
and relied upon by the court in the 
principal case. If, however, the view 
held by the court below, of the nature 
and effect of that rule, were founded on 
correct reasoning and on sound prin- 
ciples, these cases are not antagonistic 
to the rule, as claimed, but are instances 
in which the courts have, in the appli- 
cation of a rule of law, availed them- 
selves of circumstances, clearly within 
limits compatible with the nature of the 
rule, to mitigate its seeming strictness. 
We have seen that the nature of this 
rule is such, that all that it demands, 
as an essential, is that a selection, or 
unanimity as to the subject of sale, shall 
have been reached, between the parties, 
upon which transfer of possession, ac- 
tual or symbolic, could be predicated. 
In this view, the cases in question are 
clearly within the rule. In every case 
there was present a manifestation of 
just what the rule requires, viz., some 
act which indicates that a unanimity, as 
to the subject of sale, has been reached, 
upon which transfer could be based. 
Take the oft- cited case of Whitehouse 
v. Frost, which is a typical case. This 
was a sale of ten tons of oil, out of a 
bulk of forty tons, in the possession of 
a third party. The seller gave to the 
buyer a delivery order on the custodian 
for the ten tons, which was accepted. 
The court held that title to the ten tons 
passed to the buyer with the order and 
acceptance. But how is this antago- 
nistic to the rule, as we understand it ? 
The parties had arrived at a complete 
unanimity as to the subject of sale, and 
clearly manifested it. The selective pro- 
cess, so far as either party was con- 
cerned, was as complete as it ever could 
be, and the subject of sale had been re- 
duced to a legal certainty, upon which 
transfer could be predicated, without the 
exercise, de novo, of the selective pro- 
cess, by either party. And this is the 
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test. It is this feature which, running Enough has been said to show that, 
through this class of cases, harmonizes in this view of the cases themselves, 
them with the rule, and distinguishes and in view of the further fact that they 
them fromthe principal case. These cases are immensely outnumbered and out- 
are : Whitehouse v. Frost, 12 East 614 weighted, they offer no obstacle to the 
(1810) ; Kimberly v. Patchin, 19 N. Y. operation of an established rule of law, 
330 (1859) ; Cashing v. Breed, 14 Allen even if such rule were, as the court con- 
376 (1S67) ; Woodbury v. Coventry, 2 H. sider it, an artificial rule of custom and 
& C. 164; Knights v. Wiffin, Law Rep. convenience; while, if we adopt those 
5 Q. B. 660. It is customary to include, views of the nature of that rule which 
among these cases, several which have seem to have been entertained by the 
been repeatedly discriminated as having court below, the rule will be found to 
been decided upon entirely different harmonize all the cases — except Hires 
questions. v. Hurff. C. G. G. 



Supreme Court of Illinois. 
J. A. CRAIN et al. v. RICHARD H. McGOON et al. 

A tender after default does not discharge the lien of a mortgage, although suffi- 
cient in amount. Where a tender is made after the day it should be kept good. 

A. executed a deed of trust in the nature of a mortgage to secure the payment 
of a promissory note for $2000, made the same day, and payable one year from 
date, upon the order of B., more than a year afterwards. 

A. tendered B. $2000 in "greenbacks" and $40 in gold, which was the full 
amount then due. The tender was refused and not thereafter kept good. Held, 
that the tender should have been kept good in order to discharge the mortgage. 

On the 10th of December 1855, one Martin, complainant's in- 
testate, being indebted to McG-oon, as evidenced by his promissory 
note of that date, payable one year after date, for $2000, money 
loaned, with interest at the rate of ten per cent, per annum, exe- 
cuted his deed of trust, in the nature of a mortgage on certain real 
estate, to secure the payment thereof. Some payments of interest 
having been made, but the principal of the note, and a part of the 
interest remaining unpaid, on or about the 1st of March 1863, 
Martin tendered to McGoon, as the amount then due on the note, 
$2000 in legal tender and $40 in gold, which McGoon declined 
to accept. 

Early in the year 1866 the trustee in the deed of trust, at the 
request of McGoon, advertised the property for sale, for the purpose 
of satisfying the amount claimed to be due on the note. 

Thereupon, on the 27th of February 1866, appellants filed their 
bill to enjoin this sale, and for an account, &c. Answers were 
filed and replications thereto, and the court referred it to a jury to 
find: 



